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Individual Executive Member Decision 
 
 

Title of Report: Footpath 16a Compton Special 
Diversion Order 2008 (opposed) 

Report to be considered 
by: Individual Executive Member Decision 

Date on which Decision 
is to be taken: 3rd September 2009 

Forward Plan Ref: ID1925 
 
Purpose of Report: 
 

To decide whether the Council should send the 
opposed Special Diversion Order 2008 for Footpath 
16a Compton (part), to the Planning Inspectorate for 
Determination 
 

Recommended Action: 
 

To send the opposed Special Diversion Order 2008 for 
Footpath 16a Compton (part) to the Planning 
Inspectorate for Determination       
 

Reason for decision to be 
taken: 

The Council has made the Special Diversion Order 2008 
and objections to it have been raised. 
 

 Statutory:  Non-Statutory:  
Other:       
 

Other options considered: 
 

The Council is not obliged to send the opposed order to 
the Planning Inspectorate. It could decide to abandon the 
Order. 
 

Key background 
documentation: 

Report for Individual Decision dated 22nd November 2007 
and s119B Highways Act 1980 as amended by 
Countryside and Rights of Way Act 2000 
 

 
Portfolio Member Details 
Name & Telephone No.: Councillor Hilary Cole - Tel (01635) 248542 
E-mail Address: hcole@westberks.gov.uk 
 

Contact Officer Details 
Name: Sallie Jennings 
Job Title: Rights of Way Officer      
Tel. No.: 01635 519070 
E-mail Address: sjennings@westberks.gov.uk 
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Implications 
 
Policy: None 

Financial: Budgetary provision exists for the making and advertising of 
Diversion Orders including sending opposed Orders to the 
Planning Inspectorate for determination 

Personnel: None 

Legal/Procurement: None 

Environmental: None 

Partnering: None 

Property: None 

Risk Management: None 

Community Safety: None 

Equalities: None 
 
 
Consultation Responses 
 
Members:  

Leader of Council: Graham Jones – no comments received 

Overview & Scrutiny 
Management 
Commission Chairman: 

Brian Bedwell – no comments received 

Select Committee 
Chairman: 

Emma Webster – no comments received 
Quentin Webb -  no comments received 

Ward Members: Barbara Alexander – no comments received 

Opposition 
Spokesperson: 

Royce Longton – no comments received 

Local Stakeholders: Compton Parish Council. Ramblers’ Association 

Officers Consulted: Paul Hendry, Sharon Armour 

Trade Union: n/a 
 
Is this item subject to call-in.  Yes:   No:   

If not subject to call-in please put a cross in the appropriate box: 
The item is due to be referred to Council for final approval  
Delays in implementation could have serious financial implications for the Council  
Delays in implementation could compromise the Council’s position   
Considered or reviewed by OSC or associated Task Groups within preceding 6 
months 

 

Item is Urgent Key Decision  
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Supporting Information 
 
1. Background 

1.1 The Downs School and Sixth Form Compton, is a co-educational, average-sized 
comprehensive school serving the rural community of the Berkshire Downs and 
beyond.  

 
1.2 Footpath 16a Compton runs through the school site. It is shown on West Berkshire 

Council’s Consolidated Definitive Map and Statement. It has been diverted several 
times in the past:- 

(a) The footpath was claimed by Compton Parish Council in 1951 and added to 
the Definitive Map and Statement 1954. 

(b) It was diverted in 1957 to make way for the development of a school on the 
land it crossed and again in 1977 to provide for further development at the 
school. 

(c) It was most recently diverted (came into effect Nov. 2006) to provide for the 
new Graham Taylor building (GTB)  

 
1.3 The footpath therefore now runs across the centre of the school field and directly in 

front of the Graham Taylor Building. The current Definitive Map has yet to be 
modified to accommodate this change. 

 
1.4 For many years the school has suffered incidents of vandalism, particularly during 

evenings and weekends and more worryingly incidents during the school day where 
the safety of staff and pupils has been jeopardised. The head teacher and 
governors feel the school is vulnerable to such incidents due to the presence of the 
footpath running through the school site and that it prevents the complete fencing 
and gating of the school. 

 
1.5 From February 2003, highway authorities in England were given the power to close 

or divert a right of way across school land to protect pupils and staff using Schedule 
6 of the Countryside and Rights of Way Act 2000, which inserts new sections 118B 
and 119B into the Highways Act 1980. 

 
1.6 The possibility of either extinguishing or diverting the footpath was first discussed 

during 2004 when the former head teacher, Mr Taylor, contacted the education 
department and the rights of way section about the issue. A public meeting was 
held in March 2004 in which participants strongly favoured the retention of the 
footpath. There was considerable opposition to the possibility of diverting the 
footpath around the edge of the school field. The school therefore decided to 
compromise and only apply (under the Town and Country Planning Act 1990) for 
the small diversion necessary to re-route the footpath around the new GTB. This 
came into effect in Nov. 2006. 

1.7 As a Foundation school, the governors make decisions about its grounds. Following 
a further public meeting at which there was still opposition to diverting the footpath, 
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the school made an application under s119B Highways Act 1980 for a Special 
Diversion Order to move the footpath again, onto a route around the eastern and 
southern edges of the upper school field. The application was made in May 2007. 
The proposal is shown on the map (Appendix 1). 

1.8 During the 2008 school summer holidays dark green palisade fencing was installed 
around parts of the school to provide a degree of security to some parts of the 
school. Unauthorised gates across the public footpath have also been installed in 
two places but these have been left open, so the footpath is still available.  

 
2.  Objections to the Order 

2.1 At the informal consultation stage, letters were received from 9 local residents, the 
majority of whom lived in Shepherds Mount, the road adjacent to the eastern end of 
the footpath. All of these respondents either objected to the proposal or had serious 
concerns about it, particularly with regard to the “tunnel effect” of the proposed new 
route and the lack of a pavement between the old and new exit points on the main 
road (D - Z on map – Appendix 1). Six of these residents wished for their objections 
to be maintained despite subsequent communication with them and following 
discussions with the school. Of these, two (Mr and Dr. Brewer and Mr Rowe) have 
officially objected to the Order (see paragraphs 2.2 and 2.3 below).  It is possible 
that the 4 residents who did not withdraw their objections but who did not object 
during the formal objection period, are under the misapprehension that their earlier 
letters of objection still stand. Whilst they were not “officially” made, they can be 
sent to the Planning Inspectorate as background information. 

2.2 Mr and Dr. Brewer would like the following objections to be taken into account:- 

• Loss of privacy and security as the new route would be alongside their 
property boundary; 

• Security of footpath users as walkers would be vulnerable in the 256 metre 
long tunnel which would be the new route; 

• Insufficient detail regarding the earthworks needed to form the new route; 
They also make comments about litter being generated by school children. 
Their letter is attached as Appendix 2) 

2.3 Mr Rowe’s objections are made on the following grounds:- 

• Unsightly structure spoiling the view from his property; 
• Possible water run off; 
• Increased threat of criminal activity; 
• Inability to maintain his hedges due to the new fencing; 
• Noise and nuisance from all users; 
• Turf surface on the steep slopes in winter would be unsuitable; 
• Lone walkers, especially women would be vulnerable in the long “fenced 

tunnel”. 
His letter is attached as Appendix 3). 

2.4 Mr Howard, a resident of Compton, is also objecting to the movement of the 
footpath. He thinks the desire to protect the school is honestly motivated but 
misguided. He believes that the fence destroys the positive atmosphere that the 
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school and the setting of Compton provide and is unnecessary in the rural 
environment. His letter is attached as Appendix 4). 

2.5 Compton Parish Council comment on the fact that the school has said that parts of 
the school will remain open, (i.e. gates not closed during school hours) to allow free 
access to staff, pupils and visitors. It “questions the appropriateness of stating that 
Footpath 16a is the weak link in the school security  and whether the use of the 
CROW Act 2000…., to apply to divert a footpath for the purpose of protecting pupils 
and staff at the school would still hold-up legally, given that free and open access to 
school continues”. (A copy of the e-mail sent to Stuart Higgins is attached as 
Appendix 5).  

2.6 The school has responded to the various objections outlined above and its 
comments are attached as Appendix 6. 

 
3.  Legal Considerations 

3.1 The application must be considered under Section 119B of the Highways Act 1980. 
The Council had to consider that it was expedient that the footpath should be 
diverted for the purposes of protecting the pupils and staff from:- 

 
• violence or the threat of violence; 
• harassment; 
• alarm or distress arising from unlawful activity, or 
• any other risk to their health or safety arising from such activity 

 
3.2 The school has suffered a high number of incidents over several years. The 

governors of the school clearly feel that the school is vulnerable to increasing 
incidents of vandalism and violence. The education service fully supports the 
application since they consider the fact that the footpath can be used by youths to 
cause a nuisance and defy reasonable requests to leave the site to be 
unacceptable. For this reason, the Council made the Special Diversion Order 2008. 

  
3.3 In order for the Diversion Order to be confirmed, regard must be given to all 

circumstances; and in particular to: 

(i) any other measures that have been or could be taken for improving or 
maintaining the security of the school; 

(ii) whether it is likely that the coming into operation of the Order will result in a 
substantial improvement in that security; 

(iii) the effect which the coming into operation of the order would have as 
respects land served by the existing public right of way, and 

(iv) the effect which any new public right of way created by the order would have 
as respects the land over which the right is so created and any land held with 
it. 

 
3.4 The school does have CCTV in place which has captured some of the criminal 

activity e.g. a break in, but this hasn’t deterred the incidents. The school has tried to 
manage the footpath in various ways: at lunchtime there are lunchtime supervisors 
who patrol the field and the area of the path which abuts the school and at break 
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time and at the end of the school day, teachers are on duty. The school does not 
consider this to be a satisfactory way of managing the risk. 

3.5 The proposal to divert the footpath around the school field would enable the school 
to fence the site securely. When the sports centre is open, the inner school area 
can be secured and when it is closed the whole of the school site can be secured 
and locked. The rights of way officer considers that the proposal would be 
strengthened if the main vehicle and pedestrian gates leading to the main reception 
in the GTB were locked during the school day. This would mean that any visitors to 
the school during these times would have to be buzzed through by intercom. This 
would make the school very secure during school hours and only the front of the 
GTB would be accessible when the Sports Centre was open to the public. The 
school has indicated that it would be willing to comply with this suggestion. 

3.6 A further step that could be taken before diverting the footpath would be for the 
school to fence the existing footpath on either its northern side or both sides. This 
would require impenetrable fencing (gated to allow school children to pass through), 
but this would not take the public away from the vicinity of the GTB and if only 
fenced on the northern side would still give the public access to part of the school 
field. The school has indicated that it does not wish to fence the footpath as they 
consider it would be expensive, unattractive and inconvenient and wouldn’t resolve 
the key issue of daytime and night time access to the front of the GTB. Officers 
have raised concerns that this should have been carried out and the results tested 
prior to a diversion of the footpath being considered, and have advised that it may 
lead the Planning Inspectorate to consider that the school have not done enough to 
meet the criteria of the Act (see paragraph 3.2 (i) above). 

3.7  With regard to the proposed new route, the school intends to carry out earthworks 
to create a level path which will be graded at both ends to make it suitable for 
walkers with pushchairs and in some motorised wheelchairs. A minimum width of 
2.5 metres should help to reduce the tunnelling effect as should the school’s 
proposal to provide less intrusive fencing (as used by The Castle School, Shaw). 
Less intrusive fencing alongside the path will hopefully “disappear” more easily into 
the proposed greenery, than the palisade fencing that was initially proposed. The 
Executive Member for Children and Young People has prepared a bid for capital 
funding of a pavement between points D and Z (see Appendix 2) and an 
undertaking has been given by the Highways department that this will be provided if 
the Diversion Order is confirmed. The school has been in contact with householders 
whose properties border the proposed new path and will continue to liaise with them 
about provision of fencing/measures to reduce the impact of the proposed new 
route on their properties. 

4. Conclusion 

4.1  Significantly, section 119B under which this order is being considered does not 
stipulate appropriate attributes for any proposed new route, for example if the order 
were being made under s119 Highways Act 1980 the new route would need to be 
substantially as convenient as the old. In the absence of such stipulation, the new 
route is deemed acceptable, although the “tunnel effect” cited by objectors is of 
concern. 
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4.2  Whilst the school has taken various steps to improve school security, officers have 
concerns that the relevant criteria in the Act are not met because it is unclear 
whether:- 

• the footpath is facilitating the criminal activity; 
• that the new route is a substantial improvement in security; and  
• the school has exhausted all other possibilities. 

 
4.3  Therefore the two options open to the Council are to either abandon the Order or to 

send the matter to the Planning Inspectorate for determination. Given the above 
and in light of the fact that this is one of West Berkshire’s schools, it is proposed 
that the matter is sent to the Planning Inspectorate for independent determination.  

4.4 The Council will remain neutral at any Public Inquiry or Hearing that may take place. 
It will be up to the school to provide the evidence they have met the criteria and 
officers will simply be there to assist the Inquiry and explain why the order was 
made. 

4.5  It is recommended that the matter is therefore passed onto the Planning 
Inspectorate for determination as soon as possible.  

Appendices 
 
Appendix 1 – Plan of area 
Appendix 2 – Objection Letter – Mr. & Dr. Brewer 
Appendix 3 – Objection Letter – Mr. S.J. Rowe 
Appendix 4 - Objection Letter – Liam Howard 
Appendix 5 – E-mail from Compton Parish Council 
Appendix 6 – Response to objections from The Downs School 
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file:///I|/XSERVICE/Policy and Communication/Executive Cycle/Individua...ecisions/Reports/2009-09-03/ID1925 Footpath 16a Compton Appendix 5.htm

From: Stuart Higgins 
Sent: 14 November 2008 17:16 
To: Sallie Jennings 
Subject: FW: Footpath Diversion Order at Compton Down School 
From: salison1@aol.com [mailto:salison1@aol.com]  
Sent: 13 November 2008 15:11 
To: Elaine L Cox 
Cc: comptonparish@googlemail.com 
Subject: Footpath Diversion Order at Compton Down School 
 
Hi Elaine 
 
I have been advised to drop you an email with regard to the Footpath Diversion Order 
impacting Compton footpath 16 (across the downs school), as a Parish Council we early this 
year posed a question to the WBC legal team which has yet to be adequately answered, and I 
note on the current Order that comments must be into your department this week. 
 
When the original diversion idea was brought to the Parish a member of your team (I believe 
Sally Jennings) informed us that under the Rights of Way Act the school where within their 
rights to seek a diversion of any right of way that crossed their land providing it could be 
deemed as a weak link in the security necessary to provide a safe environment for the staff 
and students alike. 
 
At the time we suggested that as the school was completing lacking in any form or security 
(including fencing) and that the students were free to roam the Parish during lunch breaks the 
above act could not possibly to enforced. 
 
Clearly we have come some way since then with the school having now erected palisade 
fencing as a form of security, however it was confirmed to the Parish Council by the School 
Governors at a Public Meeting that the school remains open (ie gates are not closed during 
school hours) to allow free flowing access to staff, students and visitors.  By "open" they mean 
physically open and unmanned and unmonitored.  The PC therefore immediately posed the 
following question: "We therefore question the appropriateness of stating that footpath 16a is 
the weak link in the school security and whether the use of the Countryside and Rights of Way 
Act 2000 Section 57 schedule 6, to apply to divert a footpath for the purpose of protecting 
pupils and staff at the school would still hold-up legally, given that free and open access to 
school continues". 
 
As we have yet to receive an adequate answer to this question, please take this email as a 
formal registration of the same question within the allowed time limit for comments associated 
with the diversion order currently pending. 
 
We look forward to hearing from you very soon. 
 

file:///I|/XSERVICE/Policy and Communication/Executive Cy...rts/2009-09-03/ID1925 Footpath 16a Compton Appendix 5.htm (1 of 2)24/08/09 10:23:46
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With kind regards 
Alison 
Compton Parish Councillor
 
 

AOL Email goes Mobile! You can now read your AOL Emails whilst on the move. Sign up for a free 
AOL Email account with unlimited storage today. 

file:///I|/XSERVICE/Policy and Communication/Executive Cy...rts/2009-09-03/ID1925 Footpath 16a Compton Appendix 5.htm (2 of 2)24/08/09 10:23:46
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	1. Background
	1.1 The Downs School and Sixth Form Compton, is a co-educational, average-sized comprehensive school serving the rural community of the Berkshire Downs and beyond. 
	1.2 Footpath 16a Compton runs through the school site. It is shown on West Berkshire Council’s Consolidated Definitive Map and Statement. It has been diverted several times in the past:-
	(a) The footpath was claimed by Compton Parish Council in 1951 and added to the Definitive Map and Statement 1954.
	(b) It was diverted in 1957 to make way for the development of a school on the land it crossed and again in 1977 to provide for further development at the school.
	(c) It was most recently diverted (came into effect Nov. 2006) to provide for the new Graham Taylor building (GTB) 


	1.3 The footpath therefore now runs across the centre of the school field and directly in front of the Graham Taylor Building. The current Definitive Map has yet to be modified to accommodate this change.
	1.4 For many years the school has suffered incidents of vandalism, particularly during evenings and weekends and more worryingly incidents during the school day where the safety of staff and pupils has been jeopardised. The head teacher and governors feel the school is vulnerable to such incidents due to the presence of the footpath running through the school site and that it prevents the complete fencing and gating of the school.
	1.5 From February 2003, highway authorities in England were given the power to close or divert a right of way across school land to protect pupils and staff using Schedule 6 of the Countryside and Rights of Way Act 2000, which inserts new sections 118B and 119B into the Highways Act 1980.
	1.6 The possibility of either extinguishing or diverting the footpath was first discussed during 2004 when the former head teacher, Mr Taylor, contacted the education department and the rights of way section about the issue. A public meeting was held in March 2004 in which participants strongly favoured the retention of the footpath. There was considerable opposition to the possibility of diverting the footpath around the edge of the school field. The school therefore decided to compromise and only apply (under the Town and Country Planning Act 1990) for the small diversion necessary to re-route the footpath around the new GTB. This came into effect in Nov. 2006.
	1.7 As a Foundation school, the governors make decisions about its grounds. Following a further public meeting at which there was still opposition to diverting the footpath, the school made an application under s119B Highways Act 1980 for a Special Diversion Order to move the footpath again, onto a route around the eastern and southern edges of the upper school field. The application was made in May 2007. The proposal is shown on the map (Appendix 1).
	1.8 During the 2008 school summer holidays dark green palisade fencing was installed around parts of the school to provide a degree of security to some parts of the school. Unauthorised gates across the public footpath have also been installed in two places but these have been left open, so the footpath is still available. 

	2.  Objections to the Order
	2.1 At the informal consultation stage, letters were received from 9 local residents, the majority of whom lived in Shepherds Mount, the road adjacent to the eastern end of the footpath. All of these respondents either objected to the proposal or had serious concerns about it, particularly with regard to the “tunnel effect” of the proposed new route and the lack of a pavement between the old and new exit points on the main road (D - Z on map – Appendix 1). Six of these residents wished for their objections to be maintained despite subsequent communication with them and following discussions with the school. Of these, two (Mr and Dr. Brewer and Mr Rowe) have officially objected to the Order (see paragraphs 2.2 and 2.3 below).  It is possible that the 4 residents who did not withdraw their objections but who did not object during the formal objection period, are under the misapprehension that their earlier letters of objection still stand. Whilst they were not “officially” made, they can be sent to the Planning Inspectorate as background information.
	2.2 Mr and Dr. Brewer would like the following objections to be taken into account:-
	 Loss of privacy and security as the new route would be alongside their property boundary;
	 Security of footpath users as walkers would be vulnerable in the 256 metre long tunnel which would be the new route;
	 Insufficient detail regarding the earthworks needed to form the new route;
	They also make comments about litter being generated by school children. Their letter is attached as Appendix 2)
	2.3 Mr Rowe’s objections are made on the following grounds:-
	 Unsightly structure spoiling the view from his property;
	 Possible water run off;
	 Increased threat of criminal activity;
	 Inability to maintain his hedges due to the new fencing;
	 Noise and nuisance from all users;
	 Turf surface on the steep slopes in winter would be unsuitable;
	 Lone walkers, especially women would be vulnerable in the long “fenced tunnel”.
	His letter is attached as Appendix 3).
	2.4 Mr Howard, a resident of Compton, is also objecting to the movement of the footpath. He thinks the desire to protect the school is honestly motivated but misguided. He believes that the fence destroys the positive atmosphere that the school and the setting of Compton provide and is unnecessary in the rural environment. His letter is attached as Appendix 4).
	2.5 Compton Parish Council comment on the fact that the school has said that parts of the school will remain open, (i.e. gates not closed during school hours) to allow free access to staff, pupils and visitors. It “questions the appropriateness of stating that Footpath 16a is the weak link in the school security  and whether the use of the CROW Act 2000…., to apply to divert a footpath for the purpose of protecting pupils and staff at the school would still hold-up legally, given that free and open access to school continues”. (A copy of the e-mail sent to Stuart Higgins is attached as Appendix 5). 

	3.  Legal Considerations
	3.1 The application must be considered under Section 119B of the Highways Act 1980. The Council had to consider that it was expedient that the footpath should be diverted for the purposes of protecting the pupils and staff from:-
	3.2 The school has suffered a high number of incidents over several years. The governors of the school clearly feel that the school is vulnerable to increasing incidents of vandalism and violence. The education service fully supports the application since they consider the fact that the footpath can be used by youths to cause a nuisance and defy reasonable requests to leave the site to be unacceptable. For this reason, the Council made the Special Diversion Order 2008.
	3.3 In order for the Diversion Order to be confirmed, regard must be given to all circumstances; and in particular to:
	(i) any other measures that have been or could be taken for improving or maintaining the security of the school;
	(ii) whether it is likely that the coming into operation of the Order will result in a substantial improvement in that security;
	(iii) the effect which the coming into operation of the order would have as respects land served by the existing public right of way, and
	(iv) the effect which any new public right of way created by the order would have as respects the land over which the right is so created and any land held with it.

	3.4 The school does have CCTV in place which has captured some of the criminal activity e.g. a break in, but this hasn’t deterred the incidents. The school has tried to manage the footpath in various ways: at lunchtime there are lunchtime supervisors who patrol the field and the area of the path which abuts the school and at break time and at the end of the school day, teachers are on duty. The school does not consider this to be a satisfactory way of managing the risk.
	3.5 The proposal to divert the footpath around the school field would enable the school to fence the site securely. When the sports centre is open, the inner school area can be secured and when it is closed the whole of the school site can be secured and locked. The rights of way officer considers that the proposal would be strengthened if the main vehicle and pedestrian gates leading to the main reception in the GTB were locked during the school day. This would mean that any visitors to the school during these times would have to be buzzed through by intercom. This would make the school very secure during school hours and only the front of the GTB would be accessible when the Sports Centre was open to the public. The school has indicated that it would be willing to comply with this suggestion.
	3.6 A further step that could be taken before diverting the footpath would be for the school to fence the existing footpath on either its northern side or both sides. This would require impenetrable fencing (gated to allow school children to pass through), but this would not take the public away from the vicinity of the GTB and if only fenced on the northern side would still give the public access to part of the school field. The school has indicated that it does not wish to fence the footpath as they consider it would be expensive, unattractive and inconvenient and wouldn’t resolve the key issue of daytime and night time access to the front of the GTB. Officers have raised concerns that this should have been carried out and the results tested prior to a diversion of the footpath being considered, and have advised that it may lead the Planning Inspectorate to consider that the school have not done enough to meet the criteria of the Act (see paragraph 3.2 (i) above).
	3.7  With regard to the proposed new route, the school intends to carry out earthworks to create a level path which will be graded at both ends to make it suitable for walkers with pushchairs and in some motorised wheelchairs. A minimum width of 2.5 metres should help to reduce the tunnelling effect as should the school’s proposal to provide less intrusive fencing (as used by The Castle School, Shaw). Less intrusive fencing alongside the path will hopefully “disappear” more easily into the proposed greenery, than the palisade fencing that was initially proposed. The Executive Member for Children and Young People has prepared a bid for capital funding of a pavement between points D and Z (see Appendix 2) and an undertaking has been given by the Highways department that this will be provided if the Diversion Order is confirmed. The school has been in contact with householders whose properties border the proposed new path and will continue to liaise with them about provision of fencing/measures to reduce the impact of the proposed new route on their properties.

	4. Conclusion
	4.1  Significantly, section 119B under which this order is being considered does not stipulate appropriate attributes for any proposed new route, for example if the order were being made under s119 Highways Act 1980 the new route would need to be substantially as convenient as the old. In the absence of such stipulation, the new route is deemed acceptable, although the “tunnel effect” cited by objectors is of concern.
	4.2  Whilst the school has taken various steps to improve school security, officers have concerns that the relevant criteria in the Act are not met because it is unclear whether:-
	4.3  Therefore the two options open to the Council are to either abandon the Order or to send the matter to the Planning Inspectorate for determination. Given the above and in light of the fact that this is one of West Berkshire’s schools, it is proposed that the matter is sent to the Planning Inspectorate for independent determination. 
	4.4 The Council will remain neutral at any Public Inquiry or Hearing that may take place. It will be up to the school to provide the evidence they have met the criteria and officers will simply be there to assist the Inquiry and explain why the order was made.
	4.5  It is recommended that the matter is therefore passed onto the Planning Inspectorate for determination as soon as possible. 
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	ID1925 Footpath 16a Compton Report.pdf
	1. Background
	1.1 The Downs School and Sixth Form Compton, is a co-educational, average-sized comprehensive school serving the rural community of the Berkshire Downs and beyond. 
	1.2 Footpath 16a Compton runs through the school site. It is shown on West Berkshire Council’s Consolidated Definitive Map and Statement. It has been diverted several times in the past:-
	(a) The footpath was claimed by Compton Parish Council in 1951 and added to the Definitive Map and Statement 1954.
	(b) It was diverted in 1957 to make way for the development of a school on the land it crossed and again in 1977 to provide for further development at the school.
	(c) It was most recently diverted (came into effect Nov. 2006) to provide for the new Graham Taylor building (GTB) 


	1.3 The footpath therefore now runs across the centre of the school field and directly in front of the Graham Taylor Building. The current Definitive Map has yet to be modified to accommodate this change.
	1.4 For many years the school has suffered incidents of vandalism, particularly during evenings and weekends and more worryingly incidents during the school day where the safety of staff and pupils has been jeopardised. The head teacher and governors feel the school is vulnerable to such incidents due to the presence of the footpath running through the school site and that it prevents the complete fencing and gating of the school.
	1.5 From February 2003, highway authorities in England were given the power to close or divert a right of way across school land to protect pupils and staff using Schedule 6 of the Countryside and Rights of Way Act 2000, which inserts new sections 118B and 119B into the Highways Act 1980.
	1.6 The possibility of either extinguishing or diverting the footpath was first discussed during 2004 when the former head teacher, Mr Taylor, contacted the education department and the rights of way section about the issue. A public meeting was held in March 2004 in which participants strongly favoured the retention of the footpath. There was considerable opposition to the possibility of diverting the footpath around the edge of the school field. The school therefore decided to compromise and only apply (under the Town and Country Planning Act 1990) for the small diversion necessary to re-route the footpath around the new GTB. This came into effect in Nov. 2006.
	1.7 As a Foundation school, the governors make decisions about its grounds. Following a further public meeting at which there was still opposition to diverting the footpath, the school made an application under s119B Highways Act 1980 for a Special Diversion Order to move the footpath again, onto a route around the eastern and southern edges of the upper school field. The application was made in May 2007. The proposal is shown on the map (Appendix 1).
	1.8 During the 2008 school summer holidays dark green palisade fencing was installed around parts of the school to provide a degree of security to some parts of the school. Unauthorised gates across the public footpath have also been installed in two places but these have been left open, so the footpath is still available. 

	2.  Objections to the Order
	2.1 At the informal consultation stage, letters were received from 9 local residents, the majority of whom lived in Shepherds Mount, the road adjacent to the eastern end of the footpath. All of these respondents either objected to the proposal or had serious concerns about it, particularly with regard to the “tunnel effect” of the proposed new route and the lack of a pavement between the old and new exit points on the main road (D - Z on map – Appendix 1). Six of these residents wished for their objections to be maintained despite subsequent communication with them and following discussions with the school. Of these, two (Mr and Dr. Brewer and Mr Rowe) have officially objected to the Order (see paragraphs 2.2 and 2.3 below).  It is possible that the 4 residents who did not withdraw their objections but who did not object during the formal objection period, are under the misapprehension that their earlier letters of objection still stand. Whilst they were not “officially” made, they can be sent to the Planning Inspectorate as background information.
	2.2 Mr and Dr. Brewer would like the following objections to be taken into account:-
	 Loss of privacy and security as the new route would be alongside their property boundary;
	 Security of footpath users as walkers would be vulnerable in the 256 metre long tunnel which would be the new route;
	 Insufficient detail regarding the earthworks needed to form the new route;
	They also make comments about litter being generated by school children. Their letter is attached as Appendix 2)
	2.3 Mr Rowe’s objections are made on the following grounds:-
	 Unsightly structure spoiling the view from his property;
	 Possible water run off;
	 Increased threat of criminal activity;
	 Inability to maintain his hedges due to the new fencing;
	 Noise and nuisance from all users;
	 Turf surface on the steep slopes in winter would be unsuitable;
	 Lone walkers, especially women would be vulnerable in the long “fenced tunnel”.
	His letter is attached as Appendix 3).
	2.4 Mr Howard, a resident of Compton, is also objecting to the movement of the footpath. He thinks the desire to protect the school is honestly motivated but misguided. He believes that the fence destroys the positive atmosphere that the school and the setting of Compton provide and is unnecessary in the rural environment. His letter is attached as Appendix 4).
	2.5 Compton Parish Council comment on the fact that the school has said that parts of the school will remain open, (i.e. gates not closed during school hours) to allow free access to staff, pupils and visitors. It “questions the appropriateness of stating that Footpath 16a is the weak link in the school security  and whether the use of the CROW Act 2000…., to apply to divert a footpath for the purpose of protecting pupils and staff at the school would still hold-up legally, given that free and open access to school continues”. (A copy of the e-mail sent to Stuart Higgins is attached as Appendix 5). 

	3.  Legal Considerations
	3.1 The application must be considered under Section 119B of the Highways Act 1980. The Council had to consider that it was expedient that the footpath should be diverted for the purposes of protecting the pupils and staff from:-
	3.2 The school has suffered a high number of incidents over several years. The governors of the school clearly feel that the school is vulnerable to increasing incidents of vandalism and violence. The education service fully supports the application since they consider the fact that the footpath can be used by youths to cause a nuisance and defy reasonable requests to leave the site to be unacceptable. For this reason, the Council made the Special Diversion Order 2008.
	3.3 In order for the Diversion Order to be confirmed, regard must be given to all circumstances; and in particular to:
	(i) any other measures that have been or could be taken for improving or maintaining the security of the school;
	(ii) whether it is likely that the coming into operation of the Order will result in a substantial improvement in that security;
	(iii) the effect which the coming into operation of the order would have as respects land served by the existing public right of way, and
	(iv) the effect which any new public right of way created by the order would have as respects the land over which the right is so created and any land held with it.

	3.4 The school does have CCTV in place which has captured some of the criminal activity e.g. a break in, but this hasn’t deterred the incidents. The school has tried to manage the footpath in various ways: at lunchtime there are lunchtime supervisors who patrol the field and the area of the path which abuts the school and at break time and at the end of the school day, teachers are on duty. The school does not consider this to be a satisfactory way of managing the risk.
	3.5 The proposal to divert the footpath around the school field would enable the school to fence the site securely. When the sports centre is open, the inner school area can be secured and when it is closed the whole of the school site can be secured and locked. The rights of way officer considers that the proposal would be strengthened if the main vehicle and pedestrian gates leading to the main reception in the GTB were locked during the school day. This would mean that any visitors to the school during these times would have to be buzzed through by intercom. This would make the school very secure during school hours and only the front of the GTB would be accessible when the Sports Centre was open to the public. The school has indicated that it would be willing to comply with this suggestion.
	3.6 A further step that could be taken before diverting the footpath would be for the school to fence the existing footpath on either its northern side or both sides. This would require impenetrable fencing (gated to allow school children to pass through), but this would not take the public away from the vicinity of the GTB and if only fenced on the northern side would still give the public access to part of the school field. The school has indicated that it does not wish to fence the footpath as they consider it would be expensive, unattractive and inconvenient and wouldn’t resolve the key issue of daytime and night time access to the front of the GTB. Officers have raised concerns that this should have been carried out and the results tested prior to a diversion of the footpath being considered, and have advised that it may lead the Planning Inspectorate to consider that the school have not done enough to meet the criteria of the Act (see paragraph 3.2 (i) above).
	3.7  With regard to the proposed new route, the school intends to carry out earthworks to create a level path which will be graded at both ends to make it suitable for walkers with pushchairs and in some motorised wheelchairs. A minimum width of 2.5 metres should help to reduce the tunnelling effect as should the school’s proposal to provide less intrusive fencing (as used by The Castle School, Shaw). Less intrusive fencing alongside the path will hopefully “disappear” more easily into the proposed greenery, than the palisade fencing that was initially proposed. The Executive Member for Children and Young People has prepared a bid for capital funding of a pavement between points D and Z (see Appendix 2) and an undertaking has been given by the Highways department that this will be provided if the Diversion Order is confirmed. The school has been in contact with householders whose properties border the proposed new path and will continue to liaise with them about provision of fencing/measures to reduce the impact of the proposed new route on their properties.

	4. Conclusion
	4.1  Significantly, section 119B under which this order is being considered does not stipulate appropriate attributes for any proposed new route, for example if the order were being made under s119 Highways Act 1980 the new route would need to be substantially as convenient as the old. In the absence of such stipulation, the new route is deemed acceptable, although the “tunnel effect” cited by objectors is of concern.
	4.2  Whilst the school has taken various steps to improve school security, officers have concerns that the relevant criteria in the Act are not met because it is unclear whether:-
	4.3  Therefore the two options open to the Council are to either abandon the Order or to send the matter to the Planning Inspectorate for determination. Given the above and in light of the fact that this is one of West Berkshire’s schools, it is proposed that the matter is sent to the Planning Inspectorate for independent determination. 
	4.4 The Council will remain neutral at any Public Inquiry or Hearing that may take place. It will be up to the school to provide the evidence they have met the criteria and officers will simply be there to assist the Inquiry and explain why the order was made.
	4.5  It is recommended that the matter is therefore passed onto the Planning Inspectorate for determination as soon as possible. 
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